The status of the law is wholly unsatisfactory, from the viewpoint of creditor equality, when the assets of the debtor are not all in the country of the bankruptcy proceeding. This situation is common in international trade. Equality is not always assured in such "international" bankruptcy cases.
When the trustee in bankruptcy appointed at the domicile of the debtor can collect the foreign assets,'" there are no questions of differentiation. They arise in various ways when he cannot collect or conditions are attached to the transfer of the assets.
Assets in a country which has the priority rule for executions and does not recognize the rights of a foreign trustee in bankruptcy, are subject to the race of diligence. Normally, the local creditor has better knowledge of the local assets and can be quicker in attaching them. Creditors from the country where the bankruptcy has been declared, may be required to obtain permission first from the trustee to prosecute abroad. This gives the local creditor an advantage over distant creditors. ' The local creditor has what has been termed an "underhand" preference." To eliminate the inequality, most countries provide that a local bankruptcy may be declared for the equal distribution of the local assets of non-resident debtors.
Germany is one of the countries which do not generally provide for this possibility. Under German law, executions may be levied on local assets regardless of a foreign bankruptcy declaration.' s Only when there is a business branch or a rural estate in Germany, may a local bankruptcy take place.' The Nadeshda case furnishes an illustration. A Russian corporation had been declared bankrupt in Russia. The German branch was declared bankrupt in Germany shortly thereafter. The corporation had a debtor for substantial amounts in Germany. The Russian and the German trustee in bankruptcy agreed that half of the debt should belong to the Russian and half to the German bankruptcy estate. Shortly afterwards, a German creditor who had proved his claim in the German bankruptcy, garnished the part of the debt which, under the agreement, belonged to the Russian estate. The German Supreme Court, in a decision rendered during the First World War, 0 upheld the garnishment. Had there been no bankruptcy declaration in Germany, argued the court, the creditor could have garnished the whole debt; the trustee agreement had freed one half for individual execution. It is obvious that the chances are not equal for the local and the distant creditor under this system. Cf A situation of the same type is encountered in connection with arrangements. For example, a debtor obtained in his country a composition in an arrangement proceeding. The proposal made by the debtor was based on all his assets. Later, a foreign creditor who had participated in the arrangement proceeding, attaches assets in his own country for the discharged part of his claim. Courts in various Central-European countries have upheld such attachments, even when the creditor had voted for the arrangement. 1 The Supreme Court of Czechoslovakia, in an instance involving an arrangement made in a proceeding in Germany, 22 supported its decision with the argument that there was no guaranty that German courts would respect a Czechoslovakian arrangement in a reversed situation. Such practices, of course, jeopardize arrangement proceedings.
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In the United States, under the federal bankruptcy act of 1898, it is possible to obtain a local bankruptcy declaration against non-resident debtors with assets in the United States; 24 in such a bankruptcy all creditors are admitted equally. This possibility is not mentioned in the note on the Umbreit case published in the Journal du Droit Internationar-where it is asserted that under American law local creditors hold a priority over creditors from abroad.
T
In that case, Disconto Gesellschaft v. Umbreit a German subject, indebted to a German bank, absconded to the United States. He was declared bankrupt in Germany. The German bank discovered assets in a bank in Wisconsin and garnished them. The bankrupt had become indebted in Wisconsin to a local lawyer who attached the same funds. The local creditor contested the right of the German bank to have its prior attachment given priority over his later attachment. The German bank had intended to transfer the funds for distribution to the German trustee in bankrupcy. The Wisconsin Supreme Court held for the creditor in Wisconsin. According to the court, it was the duty of the state to protect its citizen by preventing the removal of the assets found within the state in order that he might be able to satisfy his claim in the state? The Supreme Court of the United States 0 affirmed " See NUSSBAUm, DEUTsCHES INTERNATIONALES PRIVATRECHT (1932) 19 Cf. Roosevelt, J., in In the matter of Coates and Hillard, 13 Barb. 452 (N. Y. 1852): "Our courts insist, and rightfully, that the administration of the debtor's assets, within our limits where our own citizens have an interest in them, shall be here and not elsewhere. . . . We take this stand, not to defeat, but to insure justice; not to rob the foreign creditor, but to protect the rights of all the creditors. the decision, holding that this policy did not violate the "due process of law" clause of the Constitution of the United States. The German Government protested to the United States Government, threatening with retaliation. 8 '
The decision in the Umbreit case enabled the local creditor to obtain more than his equal share in the distribution of the assets of the bankrupt. This result was due to the faulty handling of the case by the German bankruptcy administration. If instead of trying to remove the assets from the United States, the German creditors had secured a bankruptcy declaration in the United States, the local assets ,would have been equally distributed among all creditors, local and distant.
There are many instances where it is more desirable to have the foreign assets distributed in a local proceeding, if available, than to claim them for the principal bankruptcy. Under the law of Austria, Czechoslovakia, Yugoslavia, and Hungary, for example, a foreign trustee in bankruptcy may receive the local movable assets, but attachments made up to the filing of the request for transfer must be satisfied. 82 The creditors thus still have time to attach after the debtor has become insolvent, and the local creditors are usually the beneficiaries. By a local bankruptcy adjudication the attachments can be avoided and equality reestablished.
Similar problems arise when an exequatur by a local court is needed to obtain recognition of the effect of a foreign bankruptcy declaration. As the exequatur is without retroactive effect, the estate is unprotected until the grant of the exequatur 83 An illustration is the Richer case before the French courts. A resident of France had a claim in a bankruptcy in Mauritius. Some time after the bankruptcy adjudication in Mauritius, he himself became indebted to the estate. Neither under the bankruptcy law of Mauritius nor of France, would the set-off have been allowed between debt and claim. As no exequatur had been procured in France, the French Supreme Court 8 4 held that the set-off had taken place and was valid.
Under the law of Brazil, which permits collection of the local assets after the grant of an exequatur, creditors residing in Brazil are allowed to levy execution on the local assets notwithstanding the exequatur if they had begun legal proceedings prior to the exequatur 8 5 This would not be permitted were bankruptcy declared in Brazil. As the advantage is accorded only to residents of Brazil, this is a case of open differentiation against non-resident creditors."'
We do it to enable our courts to marshal the assets, and to correct, if necessary, inequalities abroad, by proper compensating adjustments at home. 
FOREIGN AND DomisTic CmITORS
Particularly intricate is the subject of attachments made in the period immediately preceding the foreign bankruptcy adjudication. All bankruptcy laws declare attachment liens void when obtained in the "critical period" before the bankruptcy adjudication. The extent of this period differs in each country. When foreign trustees in bankruptcy are permitted to collect local assets, as in England, the question arises how to deal with such attachments. In Galbraith v. Grimshaw, 37 an English creditor had attached assets of his Scottish debtor in England shortly before the debtor was declared bankrupt in Scotland. The attachment was void under Scottish law and would have been void under English law, had bankruptcy been declared in England. The House of Lords upheld the attachment. In 1764, in the famous case Solomons v. Ross, 8 an English court had permitted a Dutch trustee in bankruptcy to collect assets attached by an English creditor after the debtor had become insolvent, but before he was adjudged bankrupt in Holland.
Institution of local bankruptcy proceedings is a means to secure equal treatment for all creditors, but it has been used also to give priority to the local creditors. The Prussian Code of Civil Procedure of 1793 provided that when bankruptcy was declared abroad and assets were located in Prussia, a local bankruptcy had to take place in Prussia. In that bankruptcy, only the creditors in Prussia could participate; a surplus was at the disposal of the foreign court 3 9 Because of difficulties with other countries, the Code was amended five years later and non-resident creditors were admitted unless it could be proved that their country discriminates against foreign creditors. 4 0
The rule of the Prussian Code, without the amendment, is still found in some countries in South America. The Commercial Code of the Province of Buenos Aires of 1859,41 which became the Commercial Code of Argentina in 1862, provided that local creditors should be paid before the other creditors in the case of concurrent bankruptcies. This is still the law in Argentina," 2 and it has been adopted by Uruguay, 43 Paraguay, 44 and, recently, Peru.
'
The provision reads: "The bankruptcy also declared by the courts of the Republic shall not take into consideration the creditors belonging to the foreign bankruptcy, except if a surplus remains after payment in full of the creditors in the Republic." "Galbraith v. Grimshaw, [i91o A. C. 508. It prompted a change in the Scottish bankruptcy law to secure recognition: DzcEY, CoNFLIcT OF LAws ( 5 th ed. by Keith, 1932) Under this rule, non-resident creditors are prevented from receiving their equal share whenever there are two bankruptcies, one in the country and one abroad. Almost since its inception, the rule has been denounced by leading Argentine jurists, among them Calvo. 40 More recently, Dr. Carlos Alberto Alcorta in an address 47 warned his countrymen that maintaining the rule might lead to the same consequences that a Swiss Canton experienced at the hand of Louis XVI. 4 s Local commentators of the rule 4 " have stressed the need for protection of the local creditor against similar practices abroad. This does not justify application of the rule against creditors from countries which observe the principle of creditor equalityY° It was said recently that without such a rule local creditors might lose their share in the assets abroad because of foreign exchange regulations."' Under the principle of marshalling, known in all legal systems, 52 creditors who have received payments abroad, are not paid until the other creditors have received the same proportion of their claim out of the local assets. Marshalling, therefore, gives the local creditor every possible protection. One of the priority rules based on factors other than residence is that which gives preference to branch creditors when the local branch of a foreign enterprise is declared bankrupt. Mexico's new bankruptcy law provides that the bankruptcy in Mexico of a branch of a foreign ,enterprise affects the assets in Mexico and the debts resulting from operations of the branch. & 3 Only creditors of the branch thus share in the Mexican assets. 04 A ruling of the Swiss Supreme Court in the matter of Peter"' had the same effect. The branch in Switzerland of an Austrian textile firm had been declared bankrupt in Switzerland. Creditors who were not creditors of the branch were not allowed to prove in the bankruptcy. The court relied on a provision in the law" 0 under which creditors of a non-resident debtor may seek execution in Switzerland only if the debtor has a branch in Switzerland and the debt results from trans- actions with the branch. The court held that the legislator had thus intended to reserve the assets in Switzerland for the creditors of Swiss branches. 7 Normally, a branch has no distinct personality. It has no assets of its own, nor is there a legal relationship between branch debts and local assets. These assets may have no connection whatsoever with the operation of the branch. Grant to branch creditors of priority rights on local assets violates the principle of creditor equality. Maintenance of large funds in countries with such a priority rule may be detrimental to the creditors generally.
Branches sometimes are a distinct entity. In banking and insurance, for example, where supervision is necessary in the public interest, legislation in many countries regulates the admission and administration of branches of foreign establishments making the branches separate entities with separate assets and debts. By express provision5 s or implicitly,"' branch creditors then have a priority on the branch assets.
SEPARATE ESTABLISHMENTS
The case of a debtor with distinct and separate establishments has long played an important role in the matter of priorities 0 0 Under Roman law, when a slave operated distinct businesses for his master, the creditors of each business were considered separately in the distribution of the assets; for "credit was given more to the business than to the business owner." ' 61 The rule disappeared with the modern codifications. Nowhere does the law prescribe separate consideration of the creditors if a debtor has distinct and separate establishments in the country. "The whole property of the debtor is a common pledge for all his creditors."
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In private international law, the rule is still found in South America. In Brazil, when a debtor domiciled abroad has two distinct and separate establishments, one abroad and one in Brazil, the creditors with claims payable in Brazil have a priority in the bankruptcy of the establishment there.
Determination of a "distinct and separate" establishment lies with the local court and may have grave consequences depending upon the respective financial status of the domestic and the foreign establishment. 4 Courts outside Brazil may, because of the provision in the Brazilian Bundesgericht, April 14, 1936, As Tmcsiz SAmmLUNG, 62JII, 74, notes the possibility that the priority right may not be recognized abroad (matter of the Bank of London, Ltd. law, think that they, too, can refer Brazilian creditors to the assets in Brazil if they consider the establishment there as a "distinct and separate" one.
Peru's bankruptcy law of 1932 contains a provision related to the separate establishment concept. Debts contracted outside Peru are admitted on an equality basis to the extent to which the money has been employed in an enterprise in Peru. Credits invested in a foreign enterprise of the bankrupt are paid after full payment of all other claims.
5
The separate establishment doctrine has been used also in bankruptcy treaties. Both the Montevideo treaties and the Bustamante Code of Private International Law distinguish between a debtor who has only one establishment and a debtor with different independent establishments in different countries. Under the Bustamante Code, when a debtor has divers "economically entirely separate commercial establishments" in more than one country, there may be as many bankruptcies or arrangement proceedings as establishments. Otherwise, the court of the domicile of the debtor has exclusive jurisdiction and the adjudication has full effect everywhere. 6 The system of Montevideo is more involved.
In the Montevideo treaty of International Commercial Law of 1889, ratified by Argentina, Paraguay, Peru, Uruguay, Bolivia, and Colombia, a distinction is made between a debtor with two or more "independent commercial houses" in different countries and other debtors, including those who "trade occasionally in another country, or maintain there agencies or branches operated for account and under the responsibility of the main house." In the first case, the court of the seat of each independent house has bankruptcy jurisdiction. Otherwise, only the court of the commercial domicile of the debtor has jurisdiction. 67 When bankruptcy has been declared in one country and assets are also located in another country, creditors with claims payable in that country may ask for another bankruptcy there. The proceedings then are conducted separately. 6 " The authorities disagree upon whether the right to ask for a separate bankruptcy applies in every case, or only when there is an independent house in the country. 69 It is also controversial whether in the case of independent houses the local assets shall be separated for distribution purposes even when no separate bankruptcy is declared. 70 The system of the treaty of 1889 has been replaced by another system in the new treaties of Montevideo signed in 194o at the Second South American Congress FOiRIGN AND DOMiESTIC CREDrrORS of Private International Law. Creditors now have a right of priority of payment out of the assets in the country in which their claim is to be paid, whether or not there are independent houses, and whether or not the bankruptcy is conducted in a single or in several proceedings. 7 The place of payment gives a right to priority of payment out of the local assets in all cases. The "place of payment" distinction, used in the "independent house" system as an auxiliary to separate the claims, is made the basis of a system itself.
The argument made at the Conference in support of the new system was that "in considering the status and the possibilities of payment of a prospective partner to a business transaction one takes into account exclusively the rights and debts the person has in the country where the contract is made, not those which he may have in other countries." 7 " One would think that this reasoning is conceivable only in the "independent house" situation where it has been used since the times of the Roman law. The possibility that the assets may be in another country when the debt becomes due, is too obvious to be disregarded. The basis for any credit system is shaken if the guaranty given by the whole estate is relinquished for a speculation on assets that may be found in the country where payment can be claimed. The debtor himself can determine what shall be paid by transferring assets from one country to another before the bankruptcy declaration. As there is no relation between local assets and local debts, except in the case of independent houses, it is impossible to determine the assets which should be in any one country.
At the Conference, the new rule had been introduced by the delegate from Uruguay 4 7 and was adopted contrary to the wishes of the delegates from Argen- of Montevideo show that the desire for a local priority rule is still strong in South American countries. These events are due largely to the fact that the countries of the treaty of 1889 still have in their local law the provision which gives priority to local creditors in the case of concurrent bankruptcies. It remains to be seen how the criticism of the new treaty rule will affect the future of the priority rule in the local law. 70 Both issues are interrelated. Growing commercial interrelations should eventually lead to the elimination of the rules.
SPECIAL SITUATIONS
The Russian Assets. With the nationalization of Russian banking and insurance companies by the Soviet decrees of 1917 and 1918, distribution problems arose with respect to the corporate assets outside Russia. If these assets were insufficient to cover the claims of creditors outside Russia, the company was in effect insolvent in so far as such creditors were concerned. Application of bankruptcy principles was indicated for the distribution of the assets. This was done in most countries. 8 0 Reference may be made, for example, to the decisions of the French courts in the matter of the Russo-Asiatic Bank. That bank was brought in judicial liquidation, a proceeding analogous to bankruptcy, in the French courts. The question arose whether creditors who had dealt with the bank in Russia and China should be admitted in the distributions in France on equality with the local creditors. The Paris Court of Appeals" ruled that there was no provision in the law permitting differentiation. In so far as the individual creditor has received payments in the liquidation of the Chinese branch, marshalling was prescribed to maintain equality.
The distribution problem would have created no difficulty in the United States, could the federal bankruptcy act have been applied. Banking and insurance corporations, however, are excepted from the bankruptcy act s2 and are controlled by state law. In the state of New York, a special law was passed in 1936 providing for the appointment of receivers to liquidate local assets of foreign corporations which have ceased to do business or have been dissolved, liquidated, or nationalized! 3 This law gives the claims a ranking for distribution purposes. Originally, a priority was established for claims which arose or accrued in favor of residents of the state of New York and claims based on causes of action which accrued or arose in the state of New York. The New York law of 1936 was amended in 1938. It now provides priority for claims which accrued or arose in favor of persons residing and corporations organized in the United States or in a state thereof, and for claims based on causes of action which accrued or arose in the state of New YorkY s Under this provision, American citizens and foreigners alike who reside outside the United States and have no New York claims are not paid when the assets are insufficient to pay the other creditors. The constitutionality of the provision has not yet been tested.
This differentiation between creditors is a departure from the traditional policy of the state of New York. Full equality was prescribed as far back as I775 by a Colonial Act which first gave the possibility of a distribution proceeding for the local assets of a non-resident debtor.
s 9 The policy of equal admission of nonresident creditors, particularly stressed in Matter of Bonnaff, 9 had been maintained ever since. As late as i926, creditor equality was declared to be the policy of the state of New York by the highest court of the state in Matter of People (Norske Lloyd Ins. Co.) ." The New York law differs from the federal policy of equal distribution without regard to the place of residence, laid down in the federal bankruptcy act.
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It was the problem of the disposition of the Russian assets which led to ithe New York legislaffon of 1936 providing for the liquidation of local assets of foreign corporations. This legislation, oddly enough, cannot now be applied to the distribution of the Russian assets because of the Litvinov Assignment and the effect given it by the Supreme Court of the United States in the Pink case.
The Pink Case. As an incident to the recognition of the U. S. S. R. as the de jure government of Russia, the United States Government, in 1933, accepted an assignment by the U. S. S. R. of its rights as a successor to the nationalized Russian insurance and banking corporations to the assets in the United States of these cor- porations (the "Litvinov Assignment"). Considerable litigation evolved from the claim of the United States Government for the assigned assets.
3
This litigation is of interest here only in so far as the rights of the creditors of the corporations are concerned.
In the case of the New York branch of the First Russian Insurance Co., the local creditors were paid and payment of the foreign creditors has already been authorized by the New York courts when the United States Government claimed the assets from the New York Superintendent of Insurance who held them as receiver. The Superintendent opposed the claim. One of his arguments was that it was against "doe process of law" guaranteed by the Constitution of the United States 4 to bar the payment of the foreign claims. The Supreme Court of the United States, in United States v. Pink, 95 held that the United States is entided to the property as against the corporation and the foreign creditors. 6 The decision has been the subject of much discussion and critical comment. 97 The majority opinion refers to Disconto Gesellschaft v. Umbret 9 s and states that the Federal Government is not barred by the "due process of law" clause of the Constitution from securing for itself and American citizens priority against creditors who are nationals of foreign countries and whose claims arose abroad. "There is no Constitutional reason why this Government need act as the collection agent for nationals of other countries when it takes steps to protect itself or its own nationals on external debts. There is no reason why it may not, through such devices as the Litvinov Assignment, make itself and its nationals whole from assets here before it permits such assets to go abroad in satisfaction of claim of aliens made elsewhere and not incurred in connection with business conducted in this country." This is the Constitutional aspect of the question involving the interpretation of the "due process of law" clause.' 0 0 Even greater importance is attached to the political decision by the Executive Branch and the Congress of the United States "'Cf.
HoLLANDER regarding the ultimate disposition of the corporate assets and the payment of the foreign claims. A fundamental question of policy is involved.
Seized Enemy Assets. Distribution problems similar to those in the matter of the Russian assets arose after the First World War with regard to seized enemy private property.' 1 These problems now appear again.' 2 If the local assets are insufficient to pay the claims of all non-enemy creditors, their equal distribution appears indicated.
Public Debts. The recognition of the principle of creditor equality is less firmly established in public than in private law. This was evidenced by the decision of the Hague Permanent Court of Arbitration in 19o4 in the Venezuelan Preferential Claims case. The question was whether the three countries, Germany, Great Britain, and Italy, which had blockaded Venezuela for non-payment of its foreign debts, were to be paid before the non-blockading creditor countries out of the revenues to be set aside by Venezuela for the payment of the foreign debts. The Tribunal held'03 that, because the three powers had asked for priority and Venezuela had not objected, they were entitled to it. The decision has been called "bad both in law and morals."' 0 4 Actually, it gave a premium to the use of force and war. The general disapproval of the decision' may indicate a growing recognition of the principle of creditor equality also in public law.°6
REmmDms
The situations here discussed demonstrate that instances of differentiation and discrimination against distant creditors are not infrequent. Regarding creditor equality, the stage has obviously not yet been reached where it is generally recognized that "we cannot successfully cooperate with the rest of the world in establishing a reign of law unless we are prepared to have that law sometimes operate against what would be our national advantage."' 0 7
Infringements of the rule of equality have created a feeling of general insecurity in foreign trade. Creditors demand special guaranties for fear that their rights may be curtailed by a local priority rule. Domestic trade cannot be conceived without a system guaranteeing all creditors equal treatment in bankruptcies. International trade requires the same security. This security is lacking.
There are many means to improve the situation. As there are various types of differentiation and discrimination, the same remedies cannot be applied to all cases. One measure, however, can be considered in all situations. If proper publicity is given to all violations of the equality rule, the discriminatory rules in all likelihood will disappear and violations will become less frequent.
Diplomatic protection, when there is a denial of justice, and retaliation are among the legal remedies. In some countries, retaliation is automatic, as the law provides that foreign creditors are admitted on equal terms only if their home country does likewise s 0 8
There can be little doubt that absence of retaliation is responsible for the survival of some of the local priority rules. The local creditors have the benefit of the rule without being submitted to corresponding treatment abroad.
A preventive measure has been the inclusion of a clause in international agreements guaranteeing equal treatment in bankruptcy proceedings to the nationals of the contracting states. Such a clause is found in a number of treaties of Friendship and Commerce, in treaties on Judicial Assistance, and other treaties. 1 0 It would seem that this clause should always be included in treaties of Friendship and Commerce 1 1 The wording of the clause is important in view of the fact that differentiation against the foreign creditor is not based on nationality exclusively. The following text may be appropriate:
The Nationals of each of the High Contracting Parties shall enjoy equal rights in bankruptcy, arrangement, and similar proceedings, regardless of their place of residence and the location of their claim.
The danger of creditor differentiation has been eliminated at the source 111 by bankruptcy treaties providing for a single administration of all the assets and their equal distribution among all creditors. There are at present many of these treaties." 2 Fifteen Latin-American countries are bound by the Bustamante Code. The Scandinavian Bankruptcy Convention covers all Scandinavian countries. Numerous treaties exist in Central Europe between Austria, Czechoslovakia, Yugoslavia, Hungary,
.10 E.g., the bankruptcy laws of Austria ( §58), Czechoslovakia, Yugoslavia, Hungary (571), 28 ComaEOastc.
LAws 1S for the text of such a treaty.
"' "Of course, the practical impossibility of doing equity between creditors in a fragmentary administration should be sufficiently obvious." McLaughlin, Book Review (1936) 16 and the International Law Association " have strived toward the same goal in attempting to secure the conclusion of a general bankruptcy convention. The Economic Committee of the League of Nations, in its draft convention for the International Conference on the Treatment of Foreigners dealt with the protection of the non-resident as well as the resident foreigner." s Recently, the International Chamber of Commerce considered the subject of creditor differentiation " and adopted a resolution urging the conclusion of international conventions to secure creditor equality' 2 With the creation of the United Nations, the Economic and Social Council has become the logical place for a common and systematic effort to do away, 6nce for all, with creditor discriminations. Acting as trade barriers, these discriminations constitute an international problem of economic character coming under the jurisdiction of the Council.' 2 ' The International Trade Organization, if created as contemplated, 22 would be the specialized agency competent to deal with the subject. Should a study of it be decided upon, it would induce all governments to review their own legislation and could thus expedite the disappearance of the local priority rules.
The coming International Conference on Trade and Employment has on its agenda the conclusion of an international agreement relating to regulations, restrictions, and discriminations affecting international trade' 2 3 One may hope that due consideration will be given to discriminations against distant creditors. Great prog-
